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[3128-01] 
DEPARTMENT OF ENERGY 
Office of Hearings and Appeals 


GULF OIL CORP. REFUNDS—SETTLEMENT OF 
CLAIMS 


Issuance of Interim Decision and Order and Re- 
quest for Comments Regarding Final Deci- 
sion 


AGENCY: Office of Hearings and Ap- 
peals, Department of Energy. 


ACTION: Notice of interim decision 
and order and request for comments 
regarding decision. 


SUMMARY: The Department of 
Energy (DOE) hereby gives notice of 
the issuance of an interim decision and 
order establishing procedures for 
making refunds to firms and individ- 
uals who purchased refined petroleum 
products from the Gulf Oil Corp. 
(Gulf) during the period August 1, 
1973, through January 31, 1976. Gulf 
had agreed to remit $42,240,000 to the 
Department of Energy in order to 
settle certain claims for pricing viola- 
tions described in a proposed consent 
order signed by Gulf and the DOE 
Office of Special Counsel on July 26, 
1978 (43 FR 34185 (August 3, 1978). In 
the event the proposed consent order 
is issued in final form, this sum, less 
amounts attributable to products that 
Gulf itself consumed or that were 
exempt from pricing regulations, will 
be available for refunds to purchasers. 
Pending settlement of claims, the total 
sum available from Gulf will be placed 
in an escrow account. The escrow 
agent will administer the account in 
accordance with the directives of the 
Office of Hearings and Appeals. 

The interim decision and order indi- 
cates that applications for refunds 
shall be submitted to the Office of 
Hearings and Appeals. In view of the 
nature of the proceeding and in order 
to establish efficient and effective pro- 
cedures for adjudicating claims, the 
Office of Hearings and Appeals will 
utilize several presumptions. The first 
presumption is that the $42,240,000 to 
be remitted by Gulf was applied 
evenly on a volumetric basis to all re- 
fined petroleum products that Gulf 
produced during the period beginning 
August 1, 1973, and ending January 31, 
1976, and was proportionately reflect- 
ed during that period in the prices 
that Gulf charged for all such prod- 
ucts. The second presumption is that 
resellers who purchased Gulf products 
during this period would have passed 
through to their own customers 60 
percent of the benefits of any price re- 
duction which would have occurred if 
Gulf had determined its prices in ac- 
cordance with applicable DOE regula- 
tions. 
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It is further presumed that ultimate 
consumers who purchased Gulf prod- 
ucts during the relevant period pur- 
chased them after two prior sales had 
occurred to wholesalers or retailers. 
Consumers may rebut this presump- 
tion by proving that they purchase 
products directly from Gulf or after 
only one prior sale. 

Routine refund claims will be han- 
dled by an administrator who will be 
appointed and supervised by the 
Office of Hearings and Appeals. A lim- 
ited review will be provided within the 
Office of Hearings and Appeals from 
adverse decisions of the administrator. 
All applications for refunds must con- 
tain adequate documentation of the 
volume of purchases of covered prod- 
ucts from Gulf. Claims for amounts 
totaling less than $5 by individual con- 
sumers and less than $100 by business 
entities will be considered to be de 
minimis and will not be processed. 

Public comment on the interim deci- 
sion and order and on the procedures 
contained in the appendix is invited. 
The Office of Hearings and Appeals is 
particularly interested in comments 
regarding the form of notice that it 
should employ after it publishes the 
final decision and order, and the type 
of material that Gulf should be direct- 
ed to make available to substantiate 
applications for refunds. 

A public hearing will also be con- 
vened in Washingtron, D.C., on Sep- 
tember 26, 1978, to consider the 
refund procedures. Persons who desire 
to make an oral presentation at the 
hearing concerning the interim deci- 
sion and order must submit a request 
to speak which indicates the speaker 
and the amount of time requested. All 
persons submitting such requests will 
be notified by the DOE prior to the 
date that their prepared oral state- 
ments are to be submitted to the DOE. 

Pending consideration of comments 
and hearing proceedings, a determina- 
tion of the procedures to be followed 
in handling Gulf refund claims is 
being issued on an interim basis. 


DATES: Written comments by Sep- 
tember 18, 1978; requests to speak at 
public hearing by September 15, 1978; 
witnesses notified September 20, 1978: 
prepared statements by September 22, 
1978; public hearing to be held at 9:30 
a.m., September 26, 1978. 


ADDRESS: Written comments (15 
copies required), requests to speak and 
statements (100 copies required) 
should reference case No. DSG-0028 
and shall be submitted to the follow- 
ing address: Office of Public Hearing 
Management, Box VH, 2000 M Street 
NW., Room 2313, Washington, D.C. 
20461. The public hearing will be held 
at the same location in Room 2105. 


FOR FURTHER INFORMATION 
CONTACT: 


Debra Kidwell, DOE Office of Public 
Hearing Management, Box VH, 2000 
M Street NW., Room 2313, Washing- 
ton, D.C. 20461, 202-254-5201. 


George B. Breznay, Deputy Director, 
Office of Hearings and Appeals, 2000 
M Street NW., Room 8014, Washing- 
ton, D.C. 20461, 202-254-9681. 


SUPPLEMENTARY INFORMATION: 


PuBLiIc HEARING AND COMMENT 
PROCEDURE 


Any interested person may partici- 
pate in this proceeding by submitting 
data, views, or suggestions as to 
whether the refund procedures stated 
in the interim decision and order 
should be modified or whether alter- 
native procedures should be adopted. 
Comments should be submitted by 
4:30 p.m., e.d.t., September 18, 1978, to 
the Office of Public Hearing Manage- 
ment at the address indicated above 
and should be identified on the out- 
side envelope and on the document 
with the designation: “Refund Proce- 
dures Case No. DGS-0028.” Fifteen 
copies should be submitted. 

Any information or data submitted 
which are considered to be confiden- 
tial must be so identified and submit- 
ted in writing, one copy only. The 
DOE reserves the right to determine 
the confidential status of such infor- 
mation or data and to treat it accord- 
ing to our determination. 

The DOE has scheduled a public 
hearing in order to receive oral com- 
ments on the effectiveness of the 
refund procedures and suggestions re- 
garding the possible modification of 
those procedures. The hearing will be 
held on September 26, 1978, at 2000 M 
Street NW., Room 2105, Washington, 
D.C., at 9:30 a.m. Any person who 
wishes to make an oral presentation at 
the hearing should submit a request to 
speak, including the name and title of 
the speaker, and the amount of time 
requested, to the Office of Public 


-Hearing Management by September 


15, 1978, at the address provided at the 
beginning of this notice. The Office of 
Hearings and Appeals reserves the 
right to limit the number of persons to 
be heard and to establish the proce- 
dures governing the conduct of the 
hearing. Those individuals selected to 
make oral presentations will be noti- 
fied by September 20, 1978. The Direc- 
tor of the Office of Hearings and Ap- 
peals or his designee will preside at 
the hearing. 

If any person wishes to ask a ques- 
tion of any person who has made an 
oral presentation at the hearing, he or 
she may submit the question, in writ- 
ing, to the presiding officer. The pre- 
siding officer will determine whether 
the question is relevant and whether 
the time limitations permit it to be 
presented for an answer. Any further 
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procedural rules needed for the proper 
conduct of the hearing will be an- 
nounced by the presiding officer. 

A transcript of the hearing will be 
made and may be purchased from the 
reported. The DOF will retain the 
entire record of the hearing and will 
make it available for inspection at the 
Office of Hearings and Appeals Public 
Docket Room, Room 5-120, 2000 M 
Street NW., Washington, D.C. 20461, 
between the hours of 1 p.m. and 5 
p.m., Monday through Friday. 


Issued in Washington, D.C., August 
22, 1978. 


MELVIN GOLDSTEIN, 
Director, 
Office of Hearings and Appeais. 


INTERIM DECISION AND ORDER OF THE 
DEPARTMENT OF ENERGY 


PETITION FOR SPECIAL REDRESS 


Name of petitioner: Office of Special 
Counsel for Compliance, Department of 
Energy. 

Date of filing: August 11, 1978. 

Case No.: DSG-0028. 

This proceeding involves the procedures 
which the Department of Energy intends to 
use in directing refunds to certain custoin- 
ers of the Gulf Oil Corp. The total amount 
of the potential refunds is $42,240,000. 

On August 11, 1978, the Special Counsel 
for Compliance of the Department of 
Energy (OSC) filed a petition for special re- 
dress. In that petition the OSC requested 
that the Office of Hearings and Appeals 
adopt interim procedures for the disposition 
of a refund remitted to the United States by 
Gulf Oil Corp. (Guif). This refund would be 
paid pursuant to a proposed consent order 
entered into by Gulf and the OSC on July 
26, 1978, notice of which was published for 
comment. 43 FR 34185 (August 3, 1978); see 
10 CFR 295.199J. 

In the proposed consent order, the OSC 
and Gulf reached an agreement to settle a 
compliance proceeding which had been in- 
stituted against Gulf in April 1977 by a 
notice of probable disallowance (NOPD). 
The Federal Energy Administration alleged 
in the NOPD that Gulf had overstated its 
costs with respect to interaffiliate imported 
crude oil transactions by $79.6 million for 
the period October 1973 through May 1975. 
The DOE subsequently reduced the amount 
of disallowance by $5.7 million on the basis 
of subsequent corrections to information 
which had been reported to the DOE and 
adjustments to maximum and representa- 
tive prices for crude oil which had been 
transferred by Gulf. The OSC and Gulf 
agreed in the proposed consent order -:to 
settle the disallowance claim and any over- 
recoveries for Indonesian Katapa crude oil 
purchased by Gulf through a foreign affili- 
ate from August 1973 through January 
1976. The proposed consent order also re- 
ferred to overrecoveries alleged in a notice 
of probabie violation issued to Gulf on May 
8, 1974. 

Under the terms of the proposed consent 
order, Guif will tender $42,240,000 to the 
United States in lieu of any further remedi- 
al action with respect to these matters. 
However, the proposed consent order states 
that: Gulf and DOE recognize that the time 
periods involved and the determination of 
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proper costs allowable make it most difficult 
to determine whether any person sustained 
an overcharge in the purchase of covered 
products from Gulf." * * 

In view of the difficulties perceived in the 
determination of whether any person was 
overcharged as a result of the activities set 
forth in the proposed consent order, the 
DOE further agreed to accept responsibility 
for establishing an administrative procedure 
for evaluating claims for a porticn of the 
refund and making restitution to persons 
presenting valid claims. In the present peti- 
tion, the OSC requests the establishment of 
an ad hoc adjudicatory procedure within 
the Office of Hearings and Appeals for the 
consideration and disposition of any such 
claim. 


1. AUTHORITY 


The OSC states in its petition that the 
Secretary of Energy has the authority to 
issue the proposed consent order and to es- 
tablish procedures for considering claims by 
persons for a portion of the payment speci- 
fied in the order. We agree with that posi- 
tion. The authority of the FEA and the 
DOE to issue remedial orders requiring re- 
funds to purchasers has been consistently 
sustained. Shell Oil Company, 3 FEA Par. 
80,545 (January 6, 1976); accord, Southwest- 
ern Exploration Consultants, Inc., 1 DOE 
Par. 86,257 (May 9. 1978); MacKellar, Inc., 5 
FEA Par. 80,655 (June 8, 1977). The basis 
for these holdings was expressed in Shell Oil 
Company in the following manner: 

The Congress was well aware of the fact 
that the Cost of Living Council had issued 
remedial orders requiring price rollbacks 
ana refunds under the authority of the ESA 
{Economic Stabilization Act of 1970, as 
amended], and that this practice had been 
recognized as 2 legitimate exercise of regula- 
tory authority by the Federal courts. See 
e.g., University of Southern California v. 
Cost of Living Council, 472 F. 2d 1065 
(T.E.C.A. 1972), cert. denied, 410 U.S. 928 
(1973); and De Rieur v. Five Smiths, Inc., 
499 F. 2d 131 (T.E.C.A. 1974). As the succes- 
sor to the Cost of Living Council with re- 
spect to the administration of price controls 
covering the petroleum industry, the FEO 
(and later the FEA) was also created to 
meet a naticnal crisis and received the same 
broad discretionary powers for the enforce- 
ment of price controls. See Exec. Order No. 
11748, 3 CFR 376 (1974); see also Note, 
Phase V: The Cost of Living Council Recon- 
sidered, 62 Geo. L. J. 1663, 1665 (1974). In 
enacting the EPAA, the Congress author- 
ized the FEA to promulgate a regulatory 
program in order to insure, to the maximum 
extent feasible, that equitable prices would 
be charged for refined petroleum products 
throughout the United States. EPAA, sec- 
tions (4)(a) and 4(b)(1). 

Shell Oil Company, 3 FEA at 80,690. 

Moreover, section 7(a) of the Federal 
Energy Administration Act of 1974 (FEAA), 
15 U.S.C. 766(c), expressly authorizes the 
FEA Administrator to “promuigate such 
rules, regulations and procedures as may be 
necessary to carry out the functions vested 
in him. * * *” Those functions inciude a di- 
rective to “promote stability in energy 
prices to the consumer * * * [and] prevent 
unreasonable profits within various seg- 
ments of the energy industry. * * *” FEAA 
5(b)(5), 15 U.S.C. 764(b)(5). The responsibil- 
ities involved also extend to promulgating 
regulations providing for the “equitable dis- 
tribution of crude oil, residual fuel oi] and 
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refined petroleum products at equitable 
prices among all the regions and areas of 
the United States and sectors of the petro- 
leum industry. * * *” Emergency Petroleum 
Allocation Act of 1873, section 4(b 1) F). 

Pursuant to section 301 of the Depart- 
ment of Energy Organization Act, 42 U.S.C. 
7151, all the functions formerly vested by 
law in the FEA Administrator have been 
transferred to the Secretary of Energy. The 
regulation authorizing the issuance of the 
proposed consent order, 10 CFR 205.1991, 
was promulgated pursuant to that authori- 
ty. 43 FR 3995, 4001 (January 31, 1978). The 
proposed consent order was in turn issued 
pursuant to section 205.1991 and is designed 
to prevent the retention of revenues by a 
party who allegedly violated mandatory 
price regulations and to compensate the cus- 
tomers that have been overcharged. See 
Shelli Oil Company, 3 FEA at 80,691. 

Gulf is a major integrated petroleum firm 
engaged in the production, transportation. 
refining, and marketing of crude oi] and re- 
fined petroleum products. Gulf sells an ex- 
tensive ‘schedule of petroleum preducts. 
Since it is one of the largest petroleum 
firms in the United States, the purchasers 
of its products number in the millions. Be- 
cause of the nature of the particuiar pricing 
practices alleged in the NOPD, which con- 
cern a fundamental element in a refiner’s 
calculation of maximum permissible prices, 
each purchaser of Gulf products was poten- 
tiahly affected. However, the flexibility ac- 
corded refiners under the refiner price rule 
of the mandatory petroleum regulations 
makes it extremely difficulat to allocate 
specific overcharges to any particular sales 
transaction or to identify the specific cus- 
tomers who were overcharged. That deter- 
mination is further complicated in this case 
by the fact that the practices in question oc- 
curred as long ago as 5 years. 

Under these circumstances it would 
appear necessary to implement an adminis- 
trative claims procedure in order to insure 
that the statutory objectives referred to 
above are fulfilled. It would, for example, be 
exceedingly difficult for the DOE to insure 
that prices for petroleum products are es- 
tablished in an equitable manner unless an 
efficient and effective remedy exists for di- 
recting refunds to parties that have been 
overcharged. It would appear essential to do 
so in this case on the basis of a special claim 
precedure because of the difficulties dis- 
cussed above which a particular claimant 
would otherwise experience in establishing 
the amount of overchares that should prop- 
erly be attributable to a purchase that he 
made. In other words, even though it is very 
likely that overcharges occurred, the discre- 
tion which Gulf possessed as to the manner 
in which it could determine its prices makes 
it very unlikely that any particular claimant 
could prove the nature and extent fo its 
direct injuries. Unless a special claims proce- 
dure is adopted, there would appear to be 
little likelihood that individual purchasers 
and consumers would be able to obtain re- 
funds. This situation would occur despite 
the fact that purchasers and consumers as a 
class are entitled to refunds. In view of 
these considerations we have concluded that 
the statutory provisions referred to above 
provide implicit authority for the DOE to 
implement an administrative claims proce- 
dure under the facts presented in this case. 

Moreover, even aside from this authority 
which derives from the statutory objectives 
which the DOE has been directed to fulfill, 
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other recently enacted statutory provisions 
would appear to provide an even more direct 
expression of the Secretary’s authority to 
establish and administer a claims procedure. 
Section 644 of the Department of Energy 
Organization Act (DEOA), 42 U.S.C. 7254, 
authorizes the Secretary to “prescribe such 
procedural and administrative rules and reg- 
ulations as he may deem necessary or ap- 
propriate to administer and manage the 
functions now or hereafter vested in him.” 
Those functions certainly encompass the 
statutory objectives discussed above of in- 
suring that equitable prices are charged to 
consumers and to all sectors of the petro- 
leum industry. The Secretary may in turn 
delegate the promulgation of procedures or 
rules for doing so to the Office of Hearings 
and Appeals. DEOA, section 642, 42 U.S.C. 
7252. 

We are therefore satisfied that sufficient 
authority exists to support the establish- 
ment of the type of procedure that the OSC 
has requested. We are also persuaded that 
such a procedure is necessary and appropri- 
ate in this case. The petition will therefore 
be granted and the specific procedures set 
forth in the appendix will be adopted by the 
Office of Hearings and Appeals for adjudi- 
cating individual claims for refunds in the 
Gulf proceeding. 


II, PROCEDURAL MATTERS 


As a result of Gulf’s recording of excessive 
costs to reflect certain of its crude oil pur- 
chases, every purchaser of a covered prod- 
uct refined by Gulf during the relevant 
period has potentially been affected. Conse- 
quently, there are special problems associat- 
ed with the establishment of an ad hoc pro- 
cedure for adjudicating claims. 

The large number of potential claimants 
first presents the question of the proper 
form of notice which should be given of the 
procedures for requesting a refund. We be- 
lieve that such notice should include publi- 
cation in the FEDERAL REGISTER and the 
preparation of appropriate press releases. 
The procedures described in the appendix 
of this decision specifically provide for that 
type of notice. We are also considering pro- 
viding further notice through advertise- 
ments in newspapers and periodicals of gen- 
eral circulation, announcements in trade 
and professional journals and direct notice 
to various trade associations and to selected 
Gulf customers. Funds could be appropri- 
ated for this purpose from the refund remit- 
ted by Gulf. 

A more fundamental question presented 
by the large number of potential claimants 
in this case concerns the manner in which 
claims should be administered. It would not 
be feasible for the Office of Hearings and 
Appeals to deal individually with thousands 
of claims, many of which could be for rela- 
tively small amounts. On the other hand, 
we would not wish to adopt any procedure 
that effectively prevents small firms or ulti- 
mate consumers from presenting legitimate 
claims for refunds. Consequently, we intend 
to establish a procedure under which only a 
small number of claims would be considered 
directly by the Office of Hearings and Ap- 
peals. All other claims will be directed to an 
administrator who is appointed and super- 
vised by the Office of Hearings and Appeals. 
The Administrator will reach a determina- 
tion as to those claims under guidance and 
supervision provided by the Office of Hear- 
ings and Appeals. The procedures will also 
establish a limited right to appeal adverse 
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decisions of the Administrator to the Office 
of Hearings and Appeals. 

A de minimis rule will also be established. 
Under that rule, claims will be considered 
from individual consumers only if the claim 
amounts to $5 or more. Claims from busi- 
ness consumers or resellers will be consid- 
ered only if the claim amounts to $100 or 
more. 


III, STANDARDS FOR EVALUATION 


Any claim for a refund should logically 
consist of two elements. The applicant 
should first be able to show that he was in 
fact injured as a result of the practices cited 
in the proposed consent order, and secondly, 
he should be able to demonstrate with a 
reasonable degree of certainty the extent of 
the injury. 

A. Whether an Injury Was Sustained. For 
purposes of this proceeding, a consumer will 
generally be able to satisfy the first crite- 
rion by showing only that he purchased cov- 
ered Gulf products during the relevant 
period. However, because of the nature of 
their business activities, resellers and con- 
sumers in certain regulated industries will 
have to make a greater showing to establish 
that they were injured by the Gulf practices 
than the mere showing that they purchased 
covered Gulf products. 

Insofar as resellers are concerned, this re- 
quirement stems from the fact that a re- 
seller might well have had an obligation 
under the DOE regulatory program to pass 
through to its own customers the entire 
benefit of the price reductions which it 
would have received if Gulf had in fact fol- 
lowed the correct pricing procedures. For 
example, the maximum price which a re- 
seller can charge for a covered product is 
based to a substantial extent on the cost 
which it incurs in buying that product from 
its supplier. If a reseller was already selling 
a product at the maximum permissible sell- 
ing price and then received a price reduction 
from its supplier, the reseller would be obli- 
gated to pass that reduction on to its own 
customers on a dollar-for-dollar basis. Since 
a reseller in that position could not have re- 
tained the benefit of the price reductions, 
the reseller involved would not appear to 
have been injured by the price Gulf 
charged. 

Consequently, in order to qualify for a 
refund, a reseller should be prepared to 
demonstrate that it was selling a Gulf prod- 
uct at a price that was below its maximum 
permissible selling price during the period 
of time covered by the proposed remedial 
order. 

Similarly, in the case of firms whose sell- 
ing prices were regulated by governmental 
agencies, refunds would be contingent upon 
showing that the applicant had not already 
passed through the cost increases to its cus- 
tomers. Public utilities, regulated airlines, 
railroads and possibly others would be in- 
cluded in this category. Firms regulated in 
that manner, however, might still be able to 
obtain a refund despite having passed 
through all cost increases, if they are able 
to give satisfactory assurances that any re- 
funds received will be passed on to their cus- 
tomers in an equitable manner. 

B. Measurement of Injury. The second ele- 
ment of the claims procedure involves a de- 
termination of the extent of the injury 
which a particular claimant experienced as 
a result of the Gulf transfer pricing prac- 
tices. As the discussion below indicates, the 
nature of a crude oil cost disallowance 


makes it exceedingly difficult to establish 
with precision the exact amount by which a 
particular firm or person was overcharged. 
Consequently, it will be necessary to estab- 
lish presumptions as to the amount of re- 
funds which should be paid to a particular 
reseller or consumer. 

The inherent difficulty in determining 
with precision the overcharges to a particu- 
lar claimant is in substantial part a result of 
the nature of the proposed consent order. 
As stated above, the proposed consent order 
does not concern a pricing violation per se, 
but instead involves a proposed disallowance 
of crude oil costs which Gulf utilized in cal- 
culating the maximum permissible prices of 
the refined petroleum products that it sold. 
The disallowance proceeding concerned the 
manner in which Gulf established the cost 
of crude oil purchased in transactions with 


“Gulf affiliates.' 


In general, the price rule applicable to re- 
finers provided that a refiner could not 
charge a price for an item which exceeded 
the weighted average price at which the 
item was lawfully priced in transactions 
with the class of purchaser concerned on 
May 15, 1973, “plus increased product costs 
incurred between the month of measure- 
ment and the month of May 1973 and meas- 
ured pursuant to the provisions of section 
212.83.” 10 CFR 212.82(b)(1) (1974).? In- 
creased product costs, such as increased 
transfer costs of crude oil, were placed in a 
pool of costs which could then be utilized by 
the refiner in the manner specified in sec- 
tion 212.83. Section 212.83 in general re- 
quired an equal allocation of those costs to 
several broad product categories and among 
classes of purchasers for each product 
within a category. Each refiner, however, 
was given considerable discretion with 
regard to the manner in which it distributed 
increased costs among products within a 
single category, and was also permitted in 
some instances to transfer costs from one 
category to another. Furthermore, a refiner 
was not required to recover all increased 
product costs in the first period in which 
they were available for recovery under sec- 
tion 212.83, but could instead “bank” some 
of those costs for recovery in subsequent pe- 
riods. A refiner was thus left a considerable 
amount of discretion in deciding when to 
pass through costs as well. The discretion 
given refiners under the refiner price rule 
thus makes it most difficult to determine 
with any degree of certainty the maximum 
price that could have been established for a 
Gulf product if the firm had appropriately 
calculated its imported oil costs. 

A further problem in determining the pre- 
cise amount of an overcharge to a particular 


'Various aspects of the crude oil transfer 
pricing program have been discussed in sev- 
eral DOE Freedom of Information Act pro- 
ceedings. See, e.g., Kerr-McGee Corp.; Stand- 
ard Oil Co. (Indiana), 1 DOE Par. 80,155 
(December 15, 1977); Gulf Oil Corp., 1 DOE 
Par. 80,103 (October 7, 1977); Sun Co., Inc., 
4 FEA Par. 80,573 (November 19, 1976); Sun 
Oil Co., 3 FEA Par. 80,528 (December 11, 
1975). The program prescribes the standards 
which refiners are required to use in estab- 
lishing the cost of imported crude oil pur- 
chased in transactions between affiliated en- 
tities and the standards which the DOE 
shall use to disallow or to reallocate landed 
costs pursuant to 10 CFR 212.83(b). 

239 FR 42,368 (December 5, 1974). Prior to 
January 15, 1974, the refiner price rule was 
set forth in 6 CFR 150.355(b), and prior to 
November 1, 1973 in 6 CFR 150.358(a). 
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purchaser of Gulf products arises because 
many purchasers did not buy those products 
directly from Gulf, but bought them instead 
from independent resellers. A reseller may 
not have been required to pass through cost 
reductions to its customers under the re- 
seller price provisions of the mandatory pe- 
troleum price regulations, or it may have 
been required to pass through only a por- 
tion of the reduction. Furthermore, regard- 
less of the requirements of the regulations, 
a reseller may have voluntarily chosen to 
pass through all or part of any reduction in 
its product costs, either to meet the prices 
charged by competitors, or pursuant to con- 
tractual provisions, or simply as a custom- 
ary practice. 

While it is unquestionably difficult to de- 
termine the exact amount by which any 
particular purchaser was overcharged, it is 
nonetheless most likely that, as a class, pur- 
chasers of Gulf products during the period 
in question were injured to some extent. As 
we stated in Shell Oil Co., 3 FEA at 80,691, 
as a general matter ‘“‘[t]he benefit of the re- 
medial action should inure wherever possi- 
ble to the category of purchaser that was 
overcharged.” In order to do so in this case, 
certain presumptions will be made regarding 
the manner in which the disallowed costs 
were passed through by Gulf and the extent 
to which resellers incurred an injury as a 
result of Gulf’s actions. 

First, we have presumed that Gulf allo- 
cated the entire refund amount to the prod- 
ucts it sold or used during the period in 
which it recognized the disallowed costs, 
namely during the period August 1, 1973 
through January 31, 1976. We have also pre- 
sumed that the costs were apportioned 
equally on a volumetric basis to all petro- 
leum products which Gulf produced. We 
have not yet been provided conclusive data 
as to the total volume of petroleum prod- 
ucts produced during the relevant period. 
However, the data presently available indi- 
cate that the total volume of petroleum 
products produced during the period was 
approximately 30,354,354,618 gallons. Con- 
sequently, we shall assume that the total 
amount of the overcharge was approximate- 
ly $0.00139 per gallon ($42,240,000 + 
30,354,354,618 gallons). 

The further presumption has been made 
that if Gulf had reduced its prices to re- 
sellers during the relevant period to reflect 
the transfer prices provided in section 
212.84, each reseller would in turn have 
passed through 60 percent of the benefit of 
those price reductions to its own customers. 
Thus a conclusive presumption will be made 
that the maximum possible injury which a 
reseller who purchased directly from Gulf 
could sustain is the number of gallons pur- 
chased during the relevant period multi- 
plied by the total refund per gallon of ap- 
proximately $0.00139 multiplied by 40 per- 
cent. 

Based on the presumptions previously dis- 
cussed, the maximum refund amount that a 
reseller at the second level of distribution 
could be entitled to receive would be equal 
to the volume of petroleum products pur- 
chased during the relevant period x ap- 
proximately $0.00139 (the per gallon refund 
amount) x 60 percent (the portion of the 
price reduction benefit which the primary 
level reseller would have passed through to 
the secondary reseller) x 40 percent (the 
amount of the price reduction benefit which 
the secondary reseller would have retained 
rather than passing through to its own cus- 
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tomers). In order to implement a claims pro- 
cedure in an administratively feasible 
manner it will also be presumed that any re- 
seller who did not purchase petroleum prod- 
ucts directly from Gulf purchased the prod- 
ucts at the second level of distribution.* The 
presumptions applied with regard to re- 
sellers are not rebuttable. 

With respect to ultimate consumers, an 
initial rebuttable presumption will be made. 
It will be presumed that each consumer pur- 
chased petroleum products after two prior 
sales to resellers. That presumption may be 
rebutted by the presentation of alternative 
facts. Thus if a consumer demonstrates that 
he purchased products directly from Gulf 
during the August 1973 to January 1976 
period, he will be entitled to a refund that is 
equal to approximately $0.00139 per gallon. 
A consumer that establishes that he pur- 
chased Gulf products from a reseller that 
purchased the products directly from Gulf 
will be entitled to a refund amounting to ap- 
proximately $0.00139 per gallon x 60 per- 
cent. All other ultimate consumers will be 
entitled to a refund amounting to approxi- 
mately $0.00139 per gallon x 36 percent 
(100 percent less the 40 percent retained by 
the reseller at the primary level less the 24 
percent retained by the reseller at the sec- 
ondary level).‘ 

It is of course true that the use of these 
presumptions will only approximate actual 
behavior. However, for the reasons dis- 
cussed above conclusive findings can not be 
made as to the precise amount a particular 
purchaser has been overcharged. It is 
simply not possible to ascertain the precise 
manner in which Gulf would have deter- 
mined the prices of its products to a particu- 
lar purchaser over a_ two-and-a-half-year 
period if it had in fact calculated its import- 
ed crude oil costs properly. In our view the 
presumptions which we have adopted repre- 
sent the most appropriate method of dis- 
bursing the refund by Gulf. This procedure 
will result in refunds to purchasers in all 
Gulf customer categories and will serve to 
apportion the refund among all such cus- 
tomers in an equitable manner. 

In apportioning refund amounts, a fur- 
ther allocation must be made. Under the ap- 


3For purposes of the claims procedure, 
commissioned agents will not be considered 
to be resellers. Consequently, a firm or indi- 
vidual that purchased Gulf products from a 
commissioned agent of Gulf will be consid- 
ered to have purchased the product from 
Gulf itself. Correspondingly, commissioned 
agents of Gulf will not be eligible for any 
portion of the refund amount. 

4As stated above, the $0.00139 per gallon 
refund amount has been calculated on the 
basis of presently available production data. 
It appears that the stated quantity of 
30,354,354,618 gallons of refined petroleum 
products during the period August 1, 1973 
through January 31, 1976, does not include 
the petroleum products produced by Gulf 
during that period and retained for its own 
use. When a final calculation of the refund 
amount is made the production data will be 
increased by the volume of products which 
Gulf used for its own purposes. We do not, 
however, contemplate that the revised data 
will alter by a substantial amount the 
refund amount of $0.00139 per gallon. Thus, 
the typical consumer, who will be entitled to 
36 percent of the total overcharge, will be 
able to obtain a potential refund of approxi- 
mately $0.00050 per gallon ($0.00139 x 
0.36). 
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plicable pricing rules, Gulf would have been 
required to apportion a certain part of its 
increased costs to exempt products. In addi- 
tion, Gulf retained for its own purposes 
some of the petroleum products it refined. 
It would be anomalous for Gulf to be able to 
claim any portion of the refund amount for 
the products it used since the entire refund 
amount arose from alleged improper con- 
duct by Gulf. With respect to exempt prod- 
ucts, it is not theoretically possible for any 
customer to claim a refund based on an 
“overcharge” since Gulf could have charged 
any price it wished for those products. con- 
sequently, the refunds calculated on a per 
gallon basis and attributable to exempt 
products produced during the relevant 
period of time and products that Gulf used 
for its own purposes will be remitted to the 
United States Treasury. 


IV. NO OTHER ADMINISTRATIVE REMEDY 


Under the terms of the proposed consent 
order, Gulf will be deemed to have complied 
with the applicable regulations with respect 
to the alleged violations after it has paid 
the refund and complied with the other 
terms and conditions of the consent order. 
Therefore, the procedures set forth in the 
appendix to this Decision will be the only 
administrative remedy available to persons 
injured as a result of the alleged violations 
by Gulf of the transfer pricing regulations. 
No further DOE compliance proceeding will 
be instituted against Gulf with regard to 
these matters. 

However, neither the consent order nor 
the administrative remedy that appears in 
the appendix to this decision is designed to 
affect any right that person might have to 
obtain a refund from Gulf for past over- 
charges outside the administrative context. 
Consequently, the failure of any person to 
file an application for a refund under the 
procedures set forth in the Appendix, or the 
denial of all or part of his claim, will not 
affect his right to seek damages or obtain 
any other remedy through a judicial action. 

Finally, it should be noted that the proce- 
dures set forth in the appendix require that 
all applications for refund be filed within 90 
days of the date of issuance of the final pro- 
cedures. This provision appears necessary in 
order to insure that all applications are con- 
sidered and all refunds made in an expedi- 
tious manner. It is also our expectation that 
the entire claims procedures will, if possible, 
be completed and refunds made to eligible 
customers of Gulf within 6 months of the 
publication of a final decision and order. 

It is therefore ordered that: The proce- 
dures set forth in the appendix to this deci- 
sion are hereby adopted by the Department 
of Energy. 


Date: August 22, 1978. 


MELVIN GOLDSTEIN 
Director, 
Office of Hearings and Appeals. 


REFUND PROCEDURES 


1. ESCROW ACCOUNT 


The Department of Energy shall issue an 
order providing for the establishment of an 
appropriate interest-bearing escrow account 
into which shall be placed the funds remit- 
ted by Gulf Oil Corp. pursuant to the issu- 
ance in final form of a proposed consent 
order (the “consent order’) that the Office 
of Special Counsel of the Department of 
Energv published for comment on July 28, 
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1978. Funds shall be disbursed from the 
escrow account by the escrow agent only 
upon receipt of an order signed by the Di- 
rector of the Office of Hearings and Appeals 
or his designee. 


2. NOTICE 


The Office of Hearings and Appeals shall 
publish an appropriate notice describing the 
procedures which shail be available to per- 
sons who wish to obtain a refund based on 
the consent order. A notice of this type 
shall be published in the FEDERAL REGISTER 
and in such other manner as the Office of 
Hearings and Appeals deems necessary or 
desirable. Other methods of publication 
may ‘include advertisements in major news- 
papers and trade journals, direct mailings to 
certain Gulf customers and to trade and 
professional associations, and press releases. 


APPLICATION FOR REFUND, FILING 


Any person who believes that he has been 
injured as a direct result of the pricing prac- 
tices upon which the consent order was 
based may file an application for refund 
with the Office of Hearings and Appeals of 
the Department of Energy, 2000 M Street 
NW., Washington, D.C. 20461. All applica- 
tions must be filed in duplicate, signed by 
the applicant and clearly labeled “‘applica- 
tion for refund—Gulf Oil Corp. consent 
order No. NOOROOOO?7.” All applications 
will be available for public inspection in the 
DOE Public docket Room at 2000 M Street, 
NW., Washington, D.C. Any applicant who 
believes that his application contains confi- 
dential information must so indicate on the 
first page of his application and submit two 
additional copies of ‘his application from 
which the information that the claims is 
confidential has been deleted. A statement 
must also be provided specifying why any 
such information is privileged or confiden- 
tial. 


FILING DEADLINE 


An application for refund must be filed on 
or before the date that the Department of 
Energy specifies in the notices issued pursu- 
ant to section 2. The filing deadline shall 
not be less than 90 days from the date of 
publication of the notice in the FEprerar, 
REGISTER. the Office of Hearings and Ap- 
peais or its designee may grant extensions 
of time, for good cause shown, of the dead- 
line. Requests for extension must be in writ- 
ing and submitted prior to the deadline. 


5. CONTENTS OF APPLICATION 


An application shall contain a a full and 
complete statement of all relevant facts per- 
taining to the claim, including: 

(a) The name of the applicant; 

(b) His address; 

(c) His telephone number; 

(d) A complete statement of the basis for 
the claim (including the applicant’s Gulf 
acount number and other identifying infor- 
mation); 

(e) The total quantity of covered petro- 
leum products purchased from Gulf or from 
a reseller of Gulf products during the 
period August 1, 1973 through January 31, 
1976; 

(f) with respect to each type of product, 
the quantities and periods of time during 
which the purchases were made; 

(g) Copies of all receipts, invoices, con- 
tracts, agreements, instruments or other 
documents necessary to establish the valid- 
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ity of the claim, including documents neces- 
sary to prove the quantities of covered Gulf 
petroleum products purchased during the 
period August 1, 1973 through January 31, 
1976; 

(h) A statement of whether the applicant 
has ever filed with the Department of 
Energy any other application for refund in- 
volving Gulf products and whether he is 
currently or has been a party in any court 
proceeding involving alleged crude oil pric- 
ing violations by Gulf; and 

(i) A notarized declaration by the appli- 
cant that all statements made in the appli- 
cation are true and correct to the best of 
the applicant’s knowledge and belief. 


6. CRITERIA FOR EVALUATION 


(a) An application for refund may be 
granted if an applicant has persuasively 
demonstrated (i) that he was in fact injured 
as a result of the alleged pricing practices 
upon which the consent order was based, 
and (ii) the nature and extent of the injury. 

(b) In determining the amoung of injury 
to any direct or indirect purchaser of cov- 
ered products from Gulf, the Office of 
Hearings and Appeals or its designee shall 
utilize the following presumptions: 

(i) The $42,240,000 which Gulf is required 
to remit pursuant to the consent order rep- 
resents costs that were applied evenly by 
Gulf on a volumetric basis to all refined pe- 
troleum products and residual fuel oil it 
produced, and that the prices of products 
sold by Gulf reflected those costs during the 
combined periods specified in the consent 
order, i.e. August 1, 1973 through January 
31, 1976. 

(ii) All refined petroleum products ana re- 
sidual fuel oil sold by Gulf passed through 
two levels of distribution before being pur- 
chased by a consumer, and 

(A) A’reseller at the first level of distribu- 
tion, i.e. one who purchased directly from 
Gulf, was injured to the extent of 40 per- 
cent of the total overcharge, 

(B) A reseller at the second level of distri- 
bution, i.e. one who purchased Gulf prod- 
ucts from another reseiler, was injured to 
the extent of 40 percent of the remaining 
overcharge, or 24 percent of the total over- 
charge, and 

(C) A consumer of products produced by 
Gulf was injured to the extent of the re- 
maining portion of the total overcharge, or 
36 percent. 

The presumptions stated in section 6(b)(i) 
and 6(b)(ii)(A) and (B) shall be regarded as 
conclusive. The presumption stated in sec- 
tion 6(b)(ii’C) may be rebutted by the pres- 
entation of persuasive evidence. 


7. PROCESSING OF APPLICATION 


(a) The Office of Hearings and Appeals or 
its designee may initiate an investigation of 
any statement made in an application and 
may require verification of any document 
submitted in support of a claim. The Office 
of Hearings and Appeals or its designee may 
solicit and accept submissions from third 
parties, including Gulf Oil Corp. and the 
Office of Special Counsel, relevant to any 
application. In evaluating an application, 
the Office of Hearings and Appeals or its 
designee may consider information obtained 
from any other source and may on its own 
initiative convene a hearing or conference 
if, it its discretion, it decides that a hearing 
or conference will advance its evaluation of 
an application. 


(bo) The Director of the Office of Hearings 
and Appeals or his designee shail conduct 
any hearing or conference that is convened 
with respect to an application for refund 
and will specify the time and place for the 
hearing or conference and notify the appli- 
cant. The official conducting the hearing 
may administer oaths and affirmations, rule 
on the presentation of information, receive 
relevant information, dispose of procedural 
requests, determine the format of the hear- 
ing, and otherwise regulate the course of 
the hearing. 


8. DECISION OF THE DEPARTMENT OF ENERGY 


Upon consideration of the application and 
other relevant information received or ob- 
tained during the course of the proceeding, 
the Office of Hearings and Appeals or its 
designee shall issue an order granting or 
denying the application. The order shall 
contain a concise written statement of the 
relevant facts and the legal basis for the 
order. A copy of the order, with such modi- 
fication as is necessary to ensure the confi- 
dentiality of information protected from 
public disclosure by 18 U.S.C. 1905, shali be 
served upon the applicant and any person 
who participated in the proceeding. 


9. EFFECT OF FAILURE TO FILE APPLICATION FOR 
REFUND 


Any application not filed on a timely basis 
may be summarily dismissed, and the appli- 
cant shall not be entitled.to any portion of 
the funds submitted pursuant to the con- 
sent order. 


10. ADDITIONAL PARTIES 


Gulf Oil Corp. and the Office of Special 
Counsel shall be deemed to be parties to all 
proceedings concerning applications for 
refund. Gulf will assist in the evaluation of 
applications for refund by submitting any 
documents or information that the Office of 
Hearings and Appeals or its designee deter- 
mines is relevant to its evaluation of a 
claim. An applicant may submit to the 
Office of Hearings and Appeals a request 
that information or documents believed to 
be in the possession of Gulf Oil Corp. and 
necessary to the evaluation of his claim be 
furnished to him. The Office of Hearings 
and Appeals or its designee may issue an 
order granting the request if it determines 
that the requester seeks relevant and mate- 
rial evidence. 


11. LIMITATIONS 


(a) The aggregate amount of all refunds 
authorized by the Office of Hearings and 
Appeals shall not exceed the amount to be 
remitted to the Department of Energy by 
Gulf Oil Corp., plus interest accrued in the 
escrow account, reduced by any administra- 
tive costs authorized by the Office of Hear- 
ings and Appeals. In the event that the ag- 
gregate amount of the claims filed exceeds 
the amount remitted by Gulf, the Office of 
Hearings and Appeals may award refunds to 
applicants on a pro rata basis. The Office of 
Hearings and Appeals may delay payment 
of any refunds until all applications have 
been processed. 

(b) A claim by an individual consumer will 
not be processed if it amounts to less than 
$5. A claim by a business consumer or re- 
seller will not be processed if it amounts to 
less than $100. 

(c) No entity owned or controlled by Gulf 
Oil Corp. shall be eligible for a refund. 
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(d) The portion of the total refund attrib- 
utable to exempt products sold by Gulf 
during the period August 1, 1973 to January 
31, 1976, and to products which Gulf pro- 
duced during that period but did not sell, 
shall be remitted to the United States 
Treasury. The Office of Hearings and Ap- 
peals shall issue an appropriate order effec- 
tuating this provision. 


12. INTERIM AND ANCILLARY ORDERS 


The Director of the Office of Hearings 
and Appeals or his designee may issue any 
interim or ancillary orders, or make any rul- 
ings or determinations necessary to ensure 
that the refund proceedings, including the 
operations of the administrator and escrow 
agent appointed in connection with these 
proceedings, are conducted in an appropri- 
ate manner and are not unduly delayed. 


13. REMAINING FUNDS 


Any funds, including any accumulated in- 
terest, remaining in the escrow account 
after the disposition of all timely applica- 
tions for refund and approved expenses of 
administering the refunds shall be remitted 
to the United States Treasury. The Director 
of the Office of Hearings and Appeals shall 
issue an order to the escrow agent directing 
him to disburse the funds in this manner. 


[FR Doc. 78-24180 Filed 8-24-78; 8:45 am] 
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